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i n s i d e

New Violation of 
E-mail Privacy

T he widespread use of e-mail 
can lead to legal confronta-
tions. Example: In a new 

case, a wife who suspected that 
her husband was cheating on her 
is alleged to have violated the fed-
eral Wiretapping and Electronic 
Surveillance Act by having his 
e-mails automatically forwarded.

Background: There have been a 
number of federal laws enacted 
regarding the use of wiretaps and 
electronic surveillance, such as the 
Electronic Communications Privacy 
Act (ECPA) of 1986. This law 
updated prior legislation, including 
the wiretap law. More recently, the 
USA PATRIOT Act of 2001 clarified 
and expanded on the ECPA to keep 
pace with advancements in com-
munication technology. In addition, 
individual states may impose their 
own laws related to these issues. 

Under the federal wiretapping law, 
the legislation cited in the case at 
hand, it is unlawful to intention-
ally intercept, or try to intercept, 

any wire, oral or electronic com-
munication. The law also prohibits 
the intentional disclosure or use of 
the contents of an unlawfully inter-
cepted electronic communication.

Facts of the case: In 2011, after 
more than 40 years of marriage, 
a wife filed for divorce in Illinois, 
alleging “serial infidelity.” The 
divorce case dragged on for years 
and currently remains 
unresolved. During 
the discovery pro-
cess, the husband’s 
attorney submitted a 
request for produc-
tion of any and all 
communicat ions , 
documents, e-mails, 
text messages, etc. 

In response to this document 
request, the wife’s attorney pro-
duced copies of e-mail correspon-
dence between the husband and 
several women. On the face of it, 
the messages seem to have been 
forwarded from the husband’s 
e-mail accounts to his wife’s. This 
came as a shock to the husband. 
He then inferred that his wife must 
have secretly placed a “rule” on his 
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Legal Issues for  
Job Terminations

P resident Donald Trump was famous for say-
ing, “You’re fired,” on The Apprentice. But 
what actually happens when an employee is 

terminated from his or her job? Here are several key 
legal issues related to job terminations. Caveat: This 
list is by no means all-inclusive and state laws vary, 
so seek legal guidance for your situation. 

Vacation pay: Usually, employees accrue vacation 
time and draw from that accrued time when they 
take vacation. When an employee leaves, vacation 
time accrued and not yet taken may have to be 
paid. The method for accruing the pay is set by the 
employer, but once established, it is binding. 

Sick pay: In companies where sick leave is accrued, 
employees generally are not entitled to compensa-
tion for unused sick days upon termination (although 
some companies may pay anyway).

Severance pay: Severance pay is a legal obligation 
only in the case of layoffs. The right to receive sever-
ance pay depends on company policy as well as any 
employment or union contracts.

401(k) plan rollovers: Termination of employment 
means that you can no longer contribute to the 
employer’s 401(k) plan. However, you can roll over 
the funds tax-free to another qualified plan or a tra-
ditional IRA.

Job search assistance: In the case of an involuntary 
termination, many companies provide professional 

assistance in finding new employment. This is a 
function of policies included under the company 
employment manual or a union contract.

Unemployment benefits: Generally, an employee 
is eligible for unemployment compensation if he 
or she was dismissed for any reason other than mis-
conduct. If the employee outright quits, he or she is 
ineligible, unless it can be shown the termination 
was for “good cause.” 

Health insurance: This is often a critical issue for 
employees who are terminated from their jobs. Under 
the Consolidated Omnibus Budget Reconciliation 
Act of 1985, frequently referred to as COBRA, com-
panies with 20 or more employees must provide 
terminated full-time employees the right to continue 
group medical coverage. The employee is generally 
required to pay the full cost of the coverage (plus, a 
2% administrative fee may be added). 

Employers must meet all the legal requirements. 
Conversely, employees should know their legal rights 
upon termination. ✍

New Violation of E-mail 
Privacy (continued from front page)

e-mail accounts that automatically forwarded his 
messages to her. 

With the divorce action still ongoing, the husband 
filed a lawsuit against the wife and her attorney. The 
complaint claimed that she unlawfully intercepted, 
disclosed and used his e-mails in violation of the 
Wiretap Act. It also said that the wife’s attorney was 
in violation of the law by unlawfully disclosing and 
using the e-mails in the divorce proceeding. 

A U.S. district court judge granted a summary judg-
ment to dismiss the action in 2015. Now the Seventh 
Circuit Court has upheld dismissal of the case against 
the attorney, but reversed as to the wife, deciding that 
the claim against her could go forward. Reason: The 
Court said that the allegations against her technically 
fall within the language of the law, although Congress 
probably didn’t anticipate the law being used this 
way in a divorce proceeding.

Final words: The laws in this area, and interpreta-
tions of their application, continue to evolve. Consult 
your attorney regarding a specific situation. ✍
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state laws can have an 
impact. For instance, in 
a community property 
state, joint ownership is 
presumed by law, while 
other states are guided 
by equitable distribu-
tion principles.

6. Honor the titles. The 
way property is titled 
is more than just mere 
window dressing. For 
instance, if you and 
your spouse own prop-
erty as joint tenants 
with right of survivor-
ship (JTWROS), it will 

pass directly to your spouse. But if you own assets 
as a sole owner, they will generally be distributed 
according to your will.

7. Take taxes into account. Typically, your estate 
plan and accompanying documents, like your will, 
can maximize tax provisions, such as the unlim-
ited marital deduction and estate-tax exemption 
($5.49 million in 2017). Note that the exemption is 
“portable” between spousal estates.

8. Revise your will. Speaking of your will, it will likely 
need to be updated, at the very least, or replaced 
by a new one. Be clear about your beneficiary 
designations. Note: 
Designations previ-
ously made for IRAs, 
qualified plans and 
insurance policies will 
supersede your will if 
not changed.

9. Establish a trust. 
In conjunction with 
updating your will, 
you may set up one or 
more trusts. Not only 
can a trust provide tax advantages, but it may effec-
tively allow you to limit access to assets that will be 
passed to your heirs. There are numerous variations, 
so explore the options.

10. Rely on your professional advisers. Fortunately, 
you do not have to go it alone. Your estate-planning 
team can provide the expertise you need. ✍

10 Steps for a  
Second Marriage

W hether you are divorced or widowed, 
you may face estate-planning challenges 
if you are getting married for the second 

time. Here are 10 important steps to consider.

1. Talk with one another. Do not start off a marriage 
by hiding financial interests or concerns from one 
another. For instance, if you intend to pass assets 
directly to your children, let your fiancé or fiancée 
know. It is best to get these matters out in the open.

2. Protect your interests. When appropriate, you 
might have your fiancé or fiancée sign a prenuptial 
agreement. Essentially, this safeguards some of your 
personal assets in the event of a marital dissolu-
tion. Pre  nups no longer have the same stigma they  
once had. 

3. Learn from history. If you were divorced or had an 
unhappy first marriage, determine “what went wrong.” 
Try to avoid making the same sort of mistakes this time 
around. Of course, you may face certain legal or con-
tractual restrictions, so take that into account.

4. Do an inventory. Figure out what you own and 
what those assets are worth. This includes invest-
ments, such as stocks, bonds, mutual funds and real 
estate, as well as IRA and qualified retirement plan 
amounts. Do not forget about life insurance policies. 

5. Divide and share. Decide whether and how much 
you want to commingle assets. Remember that 

The Truth About Lie Detector Tests

Is a lie detector test 
admissible in court? 
It depends on state 
law, but the truth-
ful answer in most 
jurisdictions is “no.”

Polygraphs simply 
are not reliable enough. But the results of a lie detector test, such 
as one administered to an employee accused of embezzlement, 

may indicate the person is nervous and has something to hide. 



Insights Into Product Liability Claims

I f your company offers goods for sale to the public, it is 
exposed to lawsuits by consumers claiming to be injured by 
their use. Here are the answers to several common questions.

Q. Who can be sued for product liability?

A. It does not have to be the manufacturer (although that is a pos-
sibility). All parties in the chain between the creation and the sale 
to the consumer are potentially liable. This includes the parent 
corporation of the manufacturer; parties designing, but not actu-
ally producing, the product; and suppliers and manufacturers of 
component parts.

Q. When can a consumer pre-
vail on a claim for a defec-
tively designed product?

A. To be successful in a product 
liability action, the consumer 
must prove that the company 
was in the business of manufac-
turing or selling the product, the 
product was used in either an 

intended or foreseeable manner when the injury occurred, the 
product itself was defectively designed, and the defective design 
of the product was the “proximate cause” of injury.

Q. How can you defend your company against this type of 
lawsuit?

A. One method is to prove that the product was not used in an 
intended or foreseeable manner. The “intended use” of the prod-
uct may be shown by detailed instructions accompanying the 
product. These instructions should indicate not only how a prod-
uct should be used but also how it should not be used.

Another potential defense in a product liability lawsuit is that the 
product was made in accordance with specifications provided by 
the purchaser. Generally, contracts of sale for “custom” products 
should contain a clause stating that (1) the product is made to the 
specifications of the purchaser and (2) the purchaser waives all 
potential claims based on product liability.

Q. What should you do if you are sued for product liability?

A. First, obtain effective legal representation. Choosing a single 
firm to handle all your product liability matters has its advantages. 
The firm will know your company and products. You won’t have 
the hassle—and expense—of educating another firm. 

Finally, coordinate plans to defend against product liability 
claims before an injury actually occurs. ✍
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B R I E F S
2Haste Makes Waste—In a new case, 
a female employee complained that 
a male co-worker tried to coerce her 
into sexual activity. When the co-worker 
submitted falsified information that the 
female was a willing participant, she 
was fired the same day. The employer 
argued that it reasonably relied on the 
co-worker’s account, but the Second 
Circuit Court ruled it had concluded its 
investigation too quickly.

2Estate-tax Trends—Be aware of 
significant estate-tax changes in indi-
vidual states. Beginning in 2017, New 
Jersey is increasing its estate-tax exemp-
tion, before repealing the estate tax in 
2018. Several other states—including 
Maryland, Minnesota and New York—
are increasing their exemptions, while 
Rhode Island and Washington index 
theirs annually. Other states—Delaware, 
Hawaii and Maine—will match the fed-
eral exemption of $5.49 million in 2017. 

2Hugs and Kisses—A correctional 
officer in a county sheriff’s office in 
California said that the sheriff would 
often greet her with a hug and a kiss. 
The officer sued the employer based 
on a claim of sexual harassment and a 
sexually hostile work environment. First, 
a lower court ruled that the greetings 
were no more than friendly gestures. 
But the Ninth Circuit Court has now 
reversed the ruling. 

2Light-duty Work—If a company is 
paying workers’ compensation benefits, 
it may cut costs by having an injured 
employee return to work as soon as 
possible. Frequently, it will assign the 
employee to temporary “light duty” that 
is not as strenuous as the regular job. 
But employers are not legally required 
to provide light-duty assignments to 
employees who are injured. 


